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Foreclosures:
Twisted Path

llateral

fixtures)-to secure their loans. Counsel for
both lenders and borrowers often do not
fully understand their rights and remedies
under the California statute that governs
disposition of mixed collateral after a
debtor's default. Norma J. Williams
provides a clear and concise explanation of
the mixed collateral statute, discusses
recent developments in the law, anc
addresses questions about the statute that
remain unanswered.
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Mixed Collateral Foreclosures:
New Turns on a Twisted Path

, NORMA J. WILLIAMS

How would you advise a lender client to collect on a
defaulted debt that is secured by both real estate (e.9.,
the debtor's home or commercial building) and personal
property (e.9., the debtor's inventory or equipment)?
Conversely, if the debtor came to you for advice, could
you properly advise her of available defenses arising
from the lender's proposed or actual disposition of the
collateral? These situations commonly arise for attor-
neys because lenders in both large and small business
transactions frequently take mixed collateral (i.e., real
and personal property) to secure the debt.

Because failure to observe proper foreclosure or dis-
position procedures can have drastic consequences for
the lender (e.9., loss of security or denial of deficiency
against the debtor), counsel for both lenders and debtors
should be thoroughly familiar with the options and pro-
cedures in dealing with mixed collateral, which are pri-
marily embodied in Comm C $9501(4). This article dis-
cusses the mixed collateral foreclosure scheme in Cali-
fornia, the first direct judicial interpretation of Comm C
$9501(4) in Aspen Enters., Inc. v Bodge (1995) 37
CA4th 181I, 44 CRzd 763, and some of the unresolved
issues under that section. Unless otherwise indicated, all
section references in this article are to the Commercial
Code, and a disposition of real or personal property
collateral will be referred to as a foreclosure. This arti-
cle will not discuss those aspects of the mixed collateral
statutes relating to real-property-secured loans to an in-
dividual primarily for personal, family, or household
purposes (see Comm C $9501(4)(cXv)).

Mixed Collateral Financing

Mixed collateral financing occurs when both real
property and personal property or fixtures secure a sin-
gle obligation. This is to be distinguished from situa-
tions in which there are multiple separate obligations,
each of which is either unsecured or secured by either
real property or personal property but not both.

NORMA J. WILLIAMS is the principal of Williams & Associates,
Los Angeles. She specializes in real estate and commercial finance
transactions. Ms. Williams received her B.A. from Wesleyan Uni-
versity and her J.D. from the University of California, Berkeley
(Boalt Hall). She is a frequent contributor to CEB programs and
oublications.

Mixed collateral
of scenarios:
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financing might occur in a number

o A creditor takes both types of collateral with respect
to an asset in which the real and personal property or
fixtures are integrally related, such as a hotel, a fac-
tory, a winery, or a dairy;

. The mixed collateral consists of unrelated personal
and real property, each taken to enhance the amount
of security for the obligation;

o One asset, usually the real estate, is the main asset
and personal property is taken as additional security;

o There are separate obligations, separately secured,
but documentation contains a dragnet clause such that
security for one obligation is also security for others.

Inconsistent Remedies Systems

If not for Comm C $9501(4), a creditor's remedies
for a default under an obligation secured by mixed col-
lateral would be governed by two separate bodies of
law: the Commercial Code (for personal property) and
the real property statutes. The primary difference be-
tween the Commercial Code and the real property stat-
utes is that the real property foreclosure rules are more
extensively prescribed, while the Commercial Code re-
jects such detailed regulation and requires a creditor to
comply only with an overriding "commercial reason-
ableness" standard in enforcing its remedies (see, e.g.,
Comm C $9504(1)).

Remedies Under Commercial Code

Under Comm C $$9501-9508, the creditor may ei-
ther sue the debtor directly on the debt or seek recourse
against the personal property collateral. Comm C
$$9501(aXa), 9503-9504" If the creditor seeks recourse
against the collateral, the creditor can sell the property
either judicially ($9501 (aXa)) or nonjudicially (99504).
The debtor cannot reinstate the debt and has only a lim-
ited right to redeem after default and before the creditor
has either disposed of the collateral, entered into a con-
tract for its disposition, or kept the collateral in satisfac-
tion of the debt. Comm C $9506.

In order to redeem, the debtor must pay the full
amount of the obligation. Comm C $9506. If a sale oc-
curs and the proceeds are not sufficient to pay the in-
debtedness, the creditor can obtain a deficiency judg-
ment unless the sale was not "commercially reasonable"
or otherwise was not conducted in accordance with
proper notice procedures. Comm C $9504.

Real Property Remedies

In contrast, a creditor with real property security can-
not sue directly on the debt, but rather must first fore-
close on the collateral, CCP $726. The debtor can rein-
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state the debt under CC 52924c(e) until five business

days before the foreclosure sale. If the sale is conducted

iudicially, the debtor has a three-month or one-year right
tf redemption after the sale. CCP $729.030. Moreover,
there are substantial limitations on the availability of a

deficiency judgment against the debtor (e.9., CCP
g g580a, 580b, 580d, and 726(b)).
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In 1985, because of numerous unanswered questions
raised by $9501(a) and the questions raised after the
statute's interpretation in Walker v Community Bank
(1974) 10 C3d 729,'735, 111 CR 897, about whether
omitted personal property was subject to the one-action
rule, the legislature substantially amended $9501(4), and
the one-paragraph rule became a complicated provision
containing seven paragraphs and twelve subparagraphs.
In 1992, additional amendments were adopted to clarify
the 1985 statute, to address issues raised by Security
Pac. Nat'l Bank v Wozab (1990) 5l C3d 991,275 CR
201 (discussed below), and to set forth the provisions of
the Commercial Code that apply to a unified sale. Stats
1992. ch 1095.

Real Property Foreclosure Rules

In order to understand the interaction between the
Commercial Code rules and the real property statutes in
the mixed collateral setting, it is necessary first to dis-
cuss generally the relevant major real property rules. As
stated above, a primary goal of the mixed collateral
statute was to reconcile the enforcement scheme regard-
ing obligations secured by personal property with that
governing obligations secured by real property. It also
sought to establish whether certain basic real property-
and, to a lesser extent, personal property-provisions
are applicable to mixed collateral. The specific real
property rules are (1) the one-action/security-first prin-
ciples contained in CCP $726; (2) the antideficiency
provisions of CCP $$726(b), 580a, 580b, and 580d; and
(3) CC 82924c, governing reinstatement. A complete
discussion of those statutes is beyond the scope of this
article and the treatment here is only as detailed as nec-
essary to understand the mixed collateral statute.

One-Action Rule

Code of Civil Procedure $726 provides that foreclo-
sure is the only form of action for the recovery of debt
or enforcement of a right secured by a mortgage on real
property. The section requires that a creditor with such
security interest must foreclose on that collateral before
seeking recovery from the debtor or the debtor's un-
pledged assets. As such, the section contains both a one-
action rule and a security-first rule. The section can be
the basis of either (1) an affirmative defense, which
would permit the debtor to require that the secured
creditor who commences an action on the obligation in-
clude in the action all real property that is collateral for
the obligation, or (2) a sanction, which would prevent
the creditor who did not include the real property from
foreclosing on the omitted real property following the
conclusion of that action. Security Pac. Nat'l Bank v

Wozab ( 1990) 5l C3d 991. 991 . 27 5 CR 201.
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"Before the legislature adopted Comm C
59501(4), a creditor who had both real and
personal property collateral would be taced
with inconsistent remedies systems."

Before the legislature adopted Comm C $9501(4), a

creditor who had both real and personal property collat-
eral would be faced with the inconsistent remedies sys-
tems described above.

History of Mixed Collateral Statute

Code of Civil Procedure $726 contained the first
treatment of mixed collateral financing. Before 1963,

that section provided that there could be only one form
of action on any debt secured by a mortgage on real or
personal property (i.e., a creditor was required first to
foreclose on both types of collateral before seeking to
collect the debt personally from the debtor or the
debtor's unencumbered assets). In 1963 (effective in
1965 with California's adoption of the Commercial
Code), the legislature amended CCP 9726 to delete the
reference to personal property, and enacted Comm C
$9501(4), which provided:

If the security agreement covers both real and personal prop-
erty, the secured party may proceed under this chapter as to
the personal property or he may proceed as to both the real
and the personal property in accordance with his rights and
remedies in respect of the real property in which case the
provisions of this chapter do not apply.

The oft-expressed goal of the legislation, as stated by
the Committee that drafted the 1985 amendments to the
statute, was

to minimize the interference with the rights and remedies of
the secured party vis-h-vis the personal property collateral
arising from the fact that the secured party also holds real
property collateral, while at the same time not expanding the
rights and remedies of the secured party vis-a-vis the real
property collateral simply because he also holds personal
property collateral.

Report of the unifurm Commercial Code Committee of
the State Bar of California on Proposed Amendment to
California Uniform Commercial Code 59501(4) (Dec. 7,
i984) 36 UCLA L Rev 69,72 (Oct. 1988).
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Antideliciency Laws

Another set of real property laws that must be under-
stood in connection with the mixed collateral statute are
the antideficiency laws, particularly CCP $$580a, 580b,
580d, and 726(b). Section 9501(4) specifically refers to
these statutes and defines their applicability in a mixed
collateral scenario.

Code of Civil P?ocedure $580a

Code of Civil Procedure $580a, the "fair value" rule,
applies to deficiency judgments which may be sought
after a nonjudicial foreclosure. The statute requires that
a hearing be held to determine the fair market value of
the foreclosed real property, and limits the creditor's
deficiency judgment to the difference between the out-
standing debt and the established market value (not to
exceed the difference between the debt and the sale pro-
ceeds). To a certain extent, the section has become moot
because of the later enactment of CCP $580d, which
prohibits deficiency judgments after nonjudicial foreclo-
sures. However, CCP $580a has been held to apply to
junior creditors who seek a deficiency judgment after
purchasing property at a nonjudicial sale held by a sen-
ior creditor. WaLter E. Heller W., Inc. v Bloxham (1985)
176 CA3d 266,273, 221 CR 425; Citrus State Bank v
McKendrick (1989) 215 CA3d 941.946.263 CR 781.

Code of Civil Procedure $726(b)

Code of Civil Procedure $726(b) is the fair value rule
governing judicial foreclosures. The statute limits the
creditor's right to a deficiency judgment to the lesser of
the difference between (1) the unsatisfied debt and the
established fair value of the property, or (2) the unsatis-
fied debt and the foreclosure sale nrice.

Code of Civil Procedure $580b

Code of Civil Procedure $580b prohibits a deficiency
following foreclosure on a purchase money obligation in
two standard transactions: (1) seller financing taken in
the sale of any type of real property, commercial, resi-
dential, or otherwise; and (2) financing from a third
party lender given in connection with the purchase of an
owner-occupied residential property of one to four units.
When a transaction does not fit within one of the two
standard types, the courts look at the specific facts of the
case to see whether the purposes of CCP $580b would
be met by applying its prohibitions. Spangler v Memel
(1972) 7 C3d 603, 610; Roseleaf Corp. v Chierghino
(1963) 59 C2d 35, 41,27 CR 873: Union Bank v Ander-
son (7991\ 232 CA3d 941. 946. 283 CR 823.

l9 CEB Real Property Law Reporter

Code of Civil Procedure 9580d

Code of Civil Procedure 9580d prevents a creditor
from ob'faining a deficiency after a nonjudicial foreclo-
sure.

Reinstatement

Civil Code $2924c permits the debtor with a loan se-
cured by real property to reinstate the debt until five
business days before the foreclosure sale by paying only
the amount of the obligation in default.

Provisions of the Mixed Collateral
Statute

Foreclosure Options

Commercial Code 99501(aXa) gives the mixed col-
later al creditor three forecl osure altern ati ves.

Separate Sales

Commercial Code $9501(aXa)(i) permits rhe creditor
to proceed, in any sequence, (1) in accordance with the
secured party's rights and remedies in respect of real
property as to the real property security, and (2) in ac-
cordance with the Commercial Code as to the personal
property or fixtures. This subparagraph establishes the
right of a creditor holding mixed collateral to conduct
separate foreclosure sales on the real property and the
personal property in accordance with the laws governing
each.

Unified Sale

Commercial Code $9501(aXa)(ii) allows the creditor
to conduct a unified sale of both the real and personal
property, in which case the sale will be governed by real
property law rules. The sale can cover some or all of the
real property together with some or all of the personal
property. The sale can be judicial or nonjudicial. When a
unified sale is conducted, only three of the Commercial
Code remedy provisions apply: (1) The applicarion of
proceeds must be in accordance with the parties' agree-
ment; (2) the value of the personal property must be in-
cluded in the fair market value of the property sold for
purposes of determining the right to a deficiency judg-
ment under CCP $726(b) or $580a; and (3) a good-faith-
purchaser test applies for the creditor or other purchaser
at the sale to insulate them from the consequences of
noncompliance with the procedures for sales of real
property. Comm C $9501(4XaXiiXA).

Subparagraph (a)(ii) also provides that there is no ir-
revocable election to proceed by unified sale until actual
disposilion, and then only as to property so sold. Ac-
cordingly, the creditor can stop proceeding with a uni-
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fied sale and instead proceed with separate foreclosures,

I\, n or stop foreclosing altogether.

w','w
Combination of Separate and Unified Sales as to

; Personal ProPertY

L Commercial Code $9501(aXaXiii) permits the credi-
i tor to proceed in any sequence as to part of the personal

property under the separate personal property foreclo-
i sure option, and as to the remaining personal property

under the unified foreclosure option.

"Treaty"

Commercial Code $9501(4xb)(i) establishes what
has been called the treaty between the personal property
and real property bodies of law. With important excep-
tions described in Comm C $9501(4)(c) (discussed be-
low), the following significant provisions of real prop-
efiy law do not apply to personal property in a nonuni-
fied foreclosure sale, or to the obligation:

. CCP $726;
r acceleration or reinstatement;
e prohibition on deficiency judgments;
o limits on rights to proceed as to the collateral;
. limitations on deficiency based on the fair value

rules:

119

Can the creditor recover against the personal property
after recovering as against the real property?

Answer: The debtor cannot require the inclusion of
the personal property because CCP $726 does not apply
to the omitted personalty. The creditor can recover as
against the personal property after recovery against the
real property collateral.

"Even if an obligation became unenforceable
under the real property rules because a creditor
did not first resort to its security, the obligation
remains enforceable against personal property
and fixtures under the Commercial Code."

A/o Loss of Obligation

Commercial Code $9501(4Xb)(ii) expands upon sub-
paragraph (bXi) by specifically addressing the security-
first aspect of CCP $726. Subparagraph (4)(b)(ii) states
that, notwithstanding failure to comply with the secu-
rity-first rules, the creditor will not lose its right to en-
force its outstanding debt against personal property.
This provision addresses dicta in Security Pac. Nat'l
Bank v Wozab (1990) 51 C3d 991,275 CR 201, which
indicated that, under certain scenarios, a CCP $726 vio-
lation may result in loss of the obligation as well as loss
of the security (see discussion below). Accordingly,
even if an obligation became unenforceable under the
real property rules because a creditor did not first resort
to its security, the obligation remains enforceable
against personal property and fixtures under the Com-
mercial Code.

)nru.UptE.' Following default by rhe debtor, and be-
fore it takes any other action, a mixed collateral bank
lender unilaterally sets off the obligation against the
debtor's bank account, in which the bank has no security
interest. May the bank foreclose on its real property
collateral? May it foreclose on its personal property
collateral?

Answer: Pursuant to Wozab (but subject to dicta that
may ameliorate the result), the creditor cannot foreclose
on the real property collateral because it violated the se-
curity-first aspect of CCP $726 in setting off against the
bank account before foreclosing on its real property se-
curity. Under subparagraph (bxii), the bank could pro-
ceed against the personal property collateral.

Exceptions to "Treaty"

Commercial Code $9501(aXc) contains limitations
on the broad statement in Qomm C $9501(4)(b) that real
property provisions do not apply to personal property or

May 1996
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. security-first rules.

"''; ,7 Accordingly, these real property law principles will not
affect a secured party's right regarding either personal
property that was not included in a unified sale or the
obligation, even if the creditor also holds real property
collateral.

)nruUpfE; A creditor who has mixed collateral does
not elect to conduct a unified sale. The creditor fore-
closes on the real property nonjudicially and then on the
personal property nonjudicially. Is this permissible?

Answer: Yes. The creditor is not precluded by CCP
$726 from pursuing the personal property. Commercial
Code $9501(4xb)(i) excludes the personal property
from the property covered by the one-action rule, which
requires the creditor to include all collateral in the sale.
Subparagraph (bxi) also clarifies that the failure of the
mixed collateral creditor to comply with any of the real
property rules described in subparagraph (bxi) does not
result in a loss of the obligation. Thus, failure to comply
with the real property laws affects only the creditor's
remedies as against the real property. The obligation
remains alive for purposes of enforcing it against the
personal property collateral.

)nXnmptE: A creditor whose debt is secured by
mixed collateral forecloses judicially against real prop-
erty and later seeks a deficiency judgment. Can the
debtor require the inclusion of the personal property?

;t;t
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to the obligation if the lender is not proceeding in a uni-
fied sale.

Application of Code of Civil Procedure $580b

Commercial Code $9501(aXc)(i) provides that sub-
paragraph (b) does not limit the application of CCP
$580b (purchase money antideficiency protection). It is
interesting to note that CCP $580b itself specifically re-
fers to the mixed gollateral situation, and is the only real
property antideficiency statute that does so. The statute
states that when both a chattel mortgage and a deed of
trust have been given to secure payment of the com-
bined purchase price of both real and personal property,
no deficiency judgment shall lie under either if no defi-
ciency would lie under the deed of trust. As discussed
above, subparagraph (cXi) preserves the debtor's rights
under CCP $580b when the creditor has mixed collateral
security. Therefore, if both personal property and real
property are purchased in a transaction that fits under
CCP $580b, there cannot be a deficiency following the
sale of either or both. Subparagraph (c)(i) does not,
however, grant purchase money protection if only per-
sonal property was purchased, because CCP $580b ap-
plies only if both real property and personal property
were purchased.

Application of Code of Civil Procedure $726

Commercial Code $9501(aXc)(ii) states that, if the
secured party commences an action (presumably an en-
forcement action against personal propeny) seeking a
monetary judgment on the debt, subparagraph (b) does
not prevent the debtor from requiring the creditor to in-
clude in that action any interest in real property that se-
cures the debt. If the creditor obtains a monetary judg-
ment on the debt, subparagraph (b) does not prevent the
debtor from asserting that the encumbrance on the real
property securing the debt and not included in the action
is unenforceable. Thus, subparagraph (cXii) reaffirms
the affirmative defense and sanction aspects of CCP

5726if the creditor brings an action on the debt.
A "monetary judgment on the debt" is defined in

Comm C $9501(4)(f) as a judgment for the recovery
from the debtor of all or part of the principal amount of
the secured obligation, including contractual interest
thereon. The definition does not include a judgment that
provides only for other relief (whether or not that other
relief is secured by the collateral), such as one or more
forms of nonmonetary relief and monetary relief ancil-
lary to any of the foregoing, such as attorney fees and
costs incurred in seeking the relief.

)nXlUpfE; A creditor with a loan secured by mixed
collateral files a judicial action on the note to enforce its
lien against the personal property, and seeks a defi-
ciency judgment. Can the creditor later proceed against

19 CEB Real Property Law Reporter

the real property? Can the creditor recover a deficiency
judgment? A\- 

Answe.: The debtor can require the creditor to. in- l".}:,,6
clude the real property in the action. If the creditor does
not, the sanction effect of CCP 8726 would preclude the i
creditor from foreclosing on the real property because
the creditor's first action sought a monetary judgment i
on the debt. By virtue of Comm C S9501(4)(b), the
creditor may be able to recover a deficiency judgment 

!

(unless CCP $580b precludes it, as discussed above).

)nXlUptg.' A creditor with a loan secured by mixed
collateral files a judicial action that solely seeks claim 

I

and delivery to obtain possession of the personal prop-
erty and such relief is granted. Is the creditor prohibited .

from later proceeding against the real property? l

Answer: No. The creditor has not recovered a
"monetary judgment on the debt," but rather only non- i

monetary relief. The creditor could also recover its at- l

torney fees and costs in seeking such possession and be
able to proceed later against the real property.

Commercial Code $9501(aXe) also addresses the
concept of monetary judgment on the debt. That provi- 

I

sion states that, if the creditor brings an action that is not
for a monetary judgment on a debt, it can later bring an 

:

action for a monetary judgment on the debt.

Application of Reinstatement Rules

Commercial Code $9501(aXc)(iii) has two aspects,
one of which is among the most controversial parts of
the statute. It provides that, except to the extent that a
secured party is proceeding as to personal property in a
unified sale, the reinstatement rules of CC 52924c do
not apply to the secured party's right to proceed against
personal property and fixtures.

)nruUptE; A creditor whose loan is secured by
mixed collateral conducts separate foreclosure sales of
the real property and the personal property. Is the
creditor required to delay its foreclosure sale against the
personal property during the reinstatement period set
forth in CC $2924c?

Answer: No. This is a fairly uncontroversial aspect of
subparagraph (cXiii). Report of the Uniform Commer-
cial Code Committee of the State Bar of California on
Proposed Amendment to California Uniform Commer-
cial Code $9501(4), published as Appendix I to Hirsch,
Arnold, Rabin & Sigman, The U.C.C. Mixed Collateral
Statute-Has Paredise Really Been Lost? 36 UCLA L
Rev 1,69 (1988).

)nrumptE; Suppose the facts are the same as in rhe
preceding example. During the ieinstatement period, the
debtor reinstates under CC 82924c. May the creditor
continue with its sale of the personal property?

May 1996
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)nXlmpfE; A mixed collateral creditor first conducts
a separate personal property foreclosure and plans to

A, proceed with a real property foreclosure. Sufficient pro-
,lf, ceeds are .realized from the personal property foreclo-

sure to reinstate the debt vis-d-vis the real property. Is
reinstatement accomplished?

Answer: This question is not answered in the statute.
In view of the fact that there is no clear authority on this
issue, the creditor probably should carefully consider
whether to go forward with the real property foreclo-
sure.

Application of Code of Civil Procedure $580d

Commercial Code $9501(aXcXiv) provides that
Comm C $9501(4Xb) does not deprive the debtor of the
protection of CCP $580d against a deficiency judgment
following a sale of the real property collateral pursuant
to a power of sale in a deed of trust or mortgage. This is
fairly straightforward. Read together, subparagraphs (b)
and (c)(iv) imply that a mixed collateral creditor can
foreclose its interest in the personal property collateral
after foreclosing nonjudicially on the real estate collat-
eral, but that the creditor cannot obtain a deficiency
judgment after the sale of the personalty,

)nXAUptn: A creditor with mixed collateral con-
ducts a nonjudicial foreclosure sale on the personal
property and then brings an action to foreclose judicially
on the real property and to recover a deficiency. Is this
action permissible?

Answer: Yes. This has been one of the most contro-
versial aspects of the subparagraph. In criticism, some

have argued that, if the debt is reinstated as to the real
property, it should be reinstated for all purposes. See

Hetland & Hansen, The "Mixed Collateral" Amend-
ments to California's Commercial Code-Covert Repeal
of California's Real Property Foreclosure and Antide-

ficiency Provisions or Exercise in Futility? 15 CaI L
Rev 185, 201 (1987). To prohibit the creditor from go-
ing forward' with the personal property foreclosure,
however, would go against one of the goals in enacting

$9501(4), i.e., to protect the creditor's remedies against
the personal property collateral from interference that
arises only because the creditor also has real property
collateral. Although not expressly prohibited from con-
tinuing with the personal property sale, however, the
lender should consider the foregoing arguments, the pos-
sibility that a commercial reasonableness requirement
may later be held to apply to its election to conduct sepa-

rate sales (especially if the collateral comprises an inte-
grated operation) (see discussion below), and any poten-
tial lender liability claims that may be made based on the
continuation ofthe personal property sale.

Answer: Yes. Code of Civil Procedure $580d would
not bar a deficiency judgment because it is inapplicable
to the personal property foreclosure under Comm C
$9501(4)(b), although the right to a deficiency may be
prohibited by CCP $580b or limited by CCP $726(b).
The effect of the creditor's failure, if any, to comply
with the personal property sale requirements is not ad-
dressed by the statute; see discussion below.

Application of Fair Value Rules

Subparagraph (c)(vi) states that paragraph (b) does
not deprive the debtor of CCP $580a protection after a

real property foreclosure. Accordingly, $9501(4) has no
effect on the borrower's ability to obtain a fair value
hearing following foreclosure on real property only.
Also, although the debtor does not have a right to a fair
value hearing after the separate sale of personalty be-
cause of subparagraph (b), it has such a right under CCP
$726(b) after a unified judicial sale of realty and per-
sonalty, and under CCP 580a after a unified nonjudicial
sale of realty and personalty.

Wozab Conduct lssues

In Securiry Pac. Nat'l Bank v Wozab (1990) 51 C3d
991,275 CR 201, a bank had set off against the out-
standing obligation the debtors' funds in a bank account
that the debtors maintained at the bank. The bank had no
security interest in the account. The debtors argued that
the bank's actions violated the one-action rule, thus in-
validating both the bank's lien on the debtors' real prop-
erty that was security for the loan, and the obligation as

a whole.
The Wozab court held that the bank's action did not

violate the one-action aspect of CCP $726, but instead
violated the security-first rule. As such, the bank lost its
security interest in the real property.This issue was moot,
however, because the bank had reconveyed the real prop-
erty to the debtors at their request. The court held that loss
of the obligation was not the appropriate sanction. The
court also stated in dicta that a creditor who promptly
returns seized assets on which it has no lien, and against
which it inadvertently offset the debt, might not be pe-
nalized at all except for the debtors' consequential dam-
ages. If the creditor refuses the borrowers' demand to
release the seized asset, however, the creditor risks for-
feiture of both its security and the entire underlying ob-
ligation.

Commercial Code $9501(aXc)(vii) is intended to ad-
dress these issues raised by Wozab. It provides that if
the secured party violates the security-first principle of
CCP $726, paragraph (b) does not irrevent the creditor
from correcting the violation, or prevent the debtor from
either requiring the creditor to correct the violation or
asserting the subsequent unenforceability of the encum-
brance on any interest in real property securing the obli-
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gation, or the unenforceability of the obligation, except
to the extent that the obligation is preserved by Comm C

$9501(4Xb)(ii), for enforcement against personal prop-
erty collateral.

Personal Property Sale Proceeds

Commercial Code $9501(4Xd) provides that proceeds
from a personal property foreclosure will not cure any
nonmonetary default. The proceeds also will not cure
any monetary default (even though they will, to the ex-
tent of the proceeds, satisfy the secured obligation) so as

to adversely affect the creditor's ability to proceed
against any remaining personal property collateral. All
proceeds are to be applied to the secured obligation in
accordance with the parties' agreement and the law.

)nruUpfE.' A creditor's loan is secured by real prop-
erty and multiple items of personal property. The note
contains an acceleration clause. The debtor misses a
payment. May the creditor sell each of the items of the
personal property even after having collected proceeds
sufficient to pay the delinquent payment? Will the total
sales proceeds from sale of the personal property be
applied to reduce the debt? Will the proceeds collected
cure the default so as to prohibit the creditor from pro-
ceeding against the real property collateral?

Answer: The creditor can continue to sell the personal
property even after proceeds have been realized in an

amount equal to the delinquent payments without having
such application cure the monetary payment default.
The total amount of proceeds would reduce the indebt-
edness. The question of whether the total amount would
also have to be applied to cure any default regarding real
property collateral is unanswered. It would appear that it
would have to be so applied so that the creditor would
be precluded from proceeding with the real property
foreclosure.

Good Faith Purchaser

Subparagraph (g) sets forth the requirements for be-
ing a good faith purchaser who will take free of all
claims, interests, or title defects that may arise out of the
creditor's failure to comply with the real property fore-
closure rules in a unified sale. A purchaser will be a
good faith purchaser unless (1) the purchaser is the

creditor and its failure to comply occurred other than in
good faith; or (2) the purchaser is other than the creditor
and, at the time of real property foreclosure, the pur-
chaser knew about the noncompliance and knew that the

noncompliance occurred other than in good faith.
Even if the purchaser at the foreclosure sale is not

considered a good faith purchaser, a subsequent pur-
chaser for value who acquires an interest in the real
property from the purchaser at that foreclosure takes that
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interest free from any claim or interest of another per-
son, or any defect in title, based on that noncompliance,
unless at the time of acquiring the interest the subse-
quent purchaser knew about the noncompliance and was
aware that it had occuned other than in sood faith.
Comm C $9501(aXg).

Fersonal Property Included in Fair Value
Calculations

Commercial Code $9501(4Xh) states that the per-
sonal property or fixtures included in a unified sale are
considered to be included in the determination of the
value of the real property sold for purposes of applying
the fair value rules of CCP $580a or $726(b).

Aspen Enters,, lnc. v Bodge

Section 9501(4) recently received its first direct ju-
dicial interpretation rn Aspen Enters., Inc. v Bodge
(1995) 37 CA4th 1871,44 CR2d763. Aspen dealt solely
with $9501(4)(a) regarding a creditor's enforcement op-
tions. Bodge had purchased a retail tire outlet from As-
pen and had given Aspen a note secured by part of the
store inventory and residential real property. After
Bodge defaulted, Aspen sued for breach of the note and
obtained a writ of possession. Aspen repossessed part of
the inventory pursuant to the writ. Aspen later amended
its complaint to add a cause of action for judicial fore-
closure. Aspen inventoried the tires repossessed, gener-
ated computer invoices giving Bodge credit for the
items at the prices Bodge originally paid for them (about
$7400), and sent the (credit) invoice to Bodge. Aspen
segregated the tires in its warehouse before resolution of
Bodge's challenges to the writ of possession, but there-
after returned the tires to its inventory where they were
commingled with other tires in Aspen's inventory.

Because the obligation was approximately $103,000,
there was a deficiency due after the repossession of the
tires. Bodge contended that Aspen was precluded from
obtaining the deficiency because it had failed to conduct
a sale or give notice of sale as required by Comm C

$9504. Aspen countered in part that the deficiency was
not barred, because Aspen had elected a unified sale by
amending its complaint to include a cause of action for
judicial foreclosure such that the sale was governed by
real property rules, which did not require any notice un-
der the Commercial Code.

May 1996

9",$

in rejecting Aspen's argument, the court held that,
although there were no published cases, the overall
statutory scheme "suggests" that the unified foreclosure
option under Comm C $9501(aXaXii) was intended to
be available only when the collateral consists of "closely
related" elements of real property and personal property, F;
such as business premises plus the fixtures and rnven- a''

tory located on the business premises. The court also
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held that, because a creditor's sale of personal propeny
collateral must be conducted in a commercially reason-
able manner pursuant to $9504, the unified sale election
can only be made when it is commercially reasonable to
do so. It concluded that a sale of retail tire inventory
combined with a residence was not commercially rea-
sonable because the likely purchasers of either would
probably not want to purchase the other. The court also
interpreted the Ianguage of subparagraph (a)(a)(ii)
(which stateS that there is not an irrevocable election of
a unified sale until the actual disposition of the property)
to mean that the mere filing of a "unified" complaint
does not constitute a unified sale. The court therefore
found that real property rules did not apply. The court,
however, went on to find that the creditor was entitled to
recover a deficiency under the Commercial Code rules
governing personal property foreclosures because the
creditor had effectively complied with the Comm C

$ 9504 debtor-notification rules.
Aspen's unified sale discussion appears to be dictum

because Aspen's disposition of the tires had not been
completed pursuant to a unified sale under Comm C
99501(aXa)(ii). The creditor already had disposed of the
tires and had not recorded a notice of default under the

real property statute (CC 82924) or notice of sale (CC

92924f) before the disposition. Thereafter, it was too
late for Aspen to conduct a unified sale that included the
tires.

The court's decision, however, appeared to be based
solely on an interpretation of the statute that was clearly
erroneous. The court's statements are inconsistent with
the express language of the statute, although some justi-
fication may exist in the legislative history or foreclo-
sure practices prior to the ruling.

" Closely Related" Requ irement

Section 9501(4) does not, by its express terms, re-
quire that real property and personal property collateral
be "closely related" in order for the creditor to elect the
unified sale option, and none of the reports issued in
connection with the enactment or amendment of the
statute note that such a requirement exists.

)NOfn: The author's informal polling of the foreclo-
sure departments of several title companies and inde-
pendent trustees after the Aspen decision indicated that
creditors seldom request to conduct a unified sale of un-
related assets, either before or after Aspen. Some poil
respondents concluded that, before Aspen, they would
not have honored the request and some indicated that
they might have proceeded because there was no ex-
press statutory proscription.

Commercial Reasonableness and Election
ot Options

Section 9501(aXa) also does not expressly require a
creditor's election of enforcement options to be com-
mercially reasonable. The initial version of the legisla-
tion, which resulted in the substantial amendment of
$9501(4) in 1985 (SB 1305 (Beverly)), did contain such
a requirement, but it was later deleted. In 1992, when
the statute was again amended, the legislature again
considered and rejected a commercial-reasonableness
standard. See Report of the Assembly Subcommittee on
the Administration of Justice on AB 2734 (Peace), as

amended April 20, 1992, in connection with hearing on
May 5, 7992, and Report of Uniform Commercial Code
Committee of the Business Law Section of the State Bar
of California regarding the Technical Amendments Bill
to Section 9501(4) of the California Commercial Code
and Related Statutes, as approved by the Committee at
its September 6, l99l Meeting. At the time of the 1985
amendments, however, Morris Hirsch, Vice Chair of the
UCC Committee which drafted the bill, indicated in a

July 26, 1985, letter to the Legislative Consultant to the
Assembly Judiciary Committee that the deletion of the
commercial-reasonableness standard was intended to
leave existing law unchanged without indicating what
the existing law was. Hirsch, Arnold, Rabin & Sigman,
The U.C.C. Mixed Collateral Statute-Has Paradise
Really Been Lost? 36 UCLA L Rev 1, 81 (1988). This
also was evidently the intent of the UCC Committee in
connection with the 1993 amendments. Thus, it may not
be accurate to conclude that the lack of an express
commercial-reasonableness requirement in the bill nec-
essarily means that none exists.

As noted above in the discussion of subparagraph
(aXii), however, the 1992 amendments specifically set
forth the provisions of the Commercial Code that ap-
plied to a unified sale ($9501( )(a)(iiXA)), and com-
mercial reasonableness was not one of them. Those
amendments also made provisions of the Commercial
Code governing the rights of a good faith purchaser in-
applicable to personal property that was part of a unified
sale. However, these amendments do not address the
threshold issue of whether the creditor's initial election
of how to proceed is itself subject to a commercial-
reasonableness requirement.

Unanswered Questions
Some of the questions unresolved by the mixed collat-

eral statute arise because the statute does not address the
consequences of the creditor's failure to comply with the
rules governing personal property sales when the creditor
elects the separate foreclosure option and forecloses first
against the personal property. As stated in the history of
the statute, the statute is based on an assumption that the
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'eal property foreclosure rules are more rigid than the

rody of personal property law. Mixed collateral under
:CP 9726, as it existed before adoption of Comm C

i9501(4), and the version of 9501(4) in effect until
1985, was governed primarily by real property law. The
1985 and 1992 amendments to 59501(4) have been con-

:erned primarily with how real property rules applied to
he mixed collateral situation and limited the effect of
.he personal property rules. Aspen and other recent cases

rave raised issues, not directly addressed by $9501(4),
rbout the consequences of failing to comply with the
lommercial Code rules.

)nruUpfn' Suppose the facts are the same as in As-

?en except that the creditor conducts an actual nonjudi-
:ial sale of the personal property without proper notice'
After the personal property sale, the creditor seeks to

iudicially foreclose on the real property and seek a de-

liciency judgment. Is this permissible?
Answer: This answer is not specifically addressed in

$9501(4). What, for example, is the effect of Comm C
$9504(2), which mandates compliance with certain no-

tice and commercial-reasonableness provisions, failure
to comply with which may cause the creditor to lose the

right to a deficiency and/or the right to additional collat-
eral? This issue begins to be addressed in Connolly v

Bank of Sonoma Counry (1986) 184 CA3d 1119,229 CR

396, a case in which the court held that, for purposes of
the Commercial Code personal property remedies, a
guarantor was a debtor and entitled to notice of a sale. In
that case, the creditor had collateral consisting of air-
craft and business equipment owned by the corporate

debtor. The Connollys guaranteed the debt and secured

the guaranty with their personal residence. Following a
sale, without notice to the guarantors, of the corporate

debtor's aircraft and business equipment, the court held
that the bank could not recover on the guaranty or fore-
close on the guarantors' personal residence. The Con-
nolly court reasoned that such action would have consti-
tuted the recovery of a deficiency to which the bank was

not entitled because it had failed to notify the guarantors

of the sale of the personal property collateral. The bank
argued that the residence was actually intended to secure

the primary loan to the corporate debtor rather than the

guaranty so that the bank could foreclose under Comm
C $9501(4)(a), which allows sequential enforcement

agarnst real and personal property mixed collateral. The

court, however, found that the residence was intended to
secure the guaranty, not the loan, so the transaction was

not a mixed collateral transaction' Accordingly, the

court did not need to reach the issue of the effect of the
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noncomplying personal property sale on any additional
collateral for the loan.

The issue of noncomplying personal property sales
was also suggested tn Aspen, although the court did not
need to reach a conclusion because it found that the
creditor had effectively complied with the Commercial
Code notice provisions. If the court had not reached this
conclusion, however, the creditor presumably would
have lost its right to the almost $103,000 deficiency due

to the effect of Comm C $9504(2Xb) (prohibition
against deficiency for failure to comply with debtor-
notification and commercial-reasonableness rules) and
cases interpreting that section. Nothing in $9501(4)
would seem to alter this result.

"The statute does not address the
consequences of the creditor's failure to
comply with the rules governing personal
property sales when the creditor elects the
separate foreclosure option and forecloses first
against the personal ProPertv."

The Commercial Code also considers the effect of the
failure of a sale to be commercially reasonable (apart
from whether notice was given). In certain cases the fail-
ure to comply with commercial reasonableness require-
ments may give rise to the loss of the creditor's right both
to a deficiency and to other collateral. Comm C

9950a(2)(c)-(0. It does not appear that this would be the

result if the sale was improperly noticed but was other-
wise commercially reasonable. Comm C $9504(2)(e).

Challenging questions can be raised as to whether the

sanction can also include loss of real property collateral.
The Commercial Code does not govern rights in real
propefty (Comm C $91040)) and its definitions of secu-

rity interest and collateral clearly contemplate personal
property only (Comm C $$1201(37), 9105(c)), but the

issue is not expressly addressed in $9501(a).

Conclusion
The legislature hoped to reconcile inconsistent rem-

edy schemes and provide flexible options to creditors by
adopting the mixed collateral statute and in large part it
has done so. Section 9501(4), however, still remains
confusing to many attorneys and their clients and may
not have addressed all of the variations on the theme.

Perhaps the lesson to mixed-collateral lenders and their
counsel is "be careful." Then again, to lenders accus-

tomed to dealing with real property collateral alone, that
lesson should already be second nature.
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